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DAWSQON, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
at the tine the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1Unl ess ot herwi se indicated, section references are to the
| nt ernal Revenue Code, as anmended, and Rule references are to the
Tax Court Rules of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Thi s proceedi ng was commenced in response to a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/or 6330 with respect to petitioner’s Federal incone tax
liabilities for 2002, 2003, and 2004. The issue presented for
decision is whether the Internal Revenue Service (IRS) Appeals
O fice abused its discretion regarding its determ nation that
petitioner is not entitled to a clainmed overpaynent credit of
$2,918 from 2002 to be applied against his 2003 i ncone tax
liability.

Backgr ound

The parties did not submt a stipulation of facts with
exhibits. Instead, respondent filed on August 7, 2009, pursuant
to Rule 91(f), a notion to show cause why proposed facts and
evi dence shoul d not be accepted as established for the purposes
of this case. On August 10, 2009, the Court granted respondent’s
nmotion and i ssued an order for petitioner to show cause. n
Sept enber 15, 2009, petitioner filed a detailed response to
respondent’s notion and to the Court’s order to show cause by
agreei ng or accepting paragraphs 1 through 30 of respondent’s
Exhibit A as well as attached Exhibits 1-J through 26-J. But
petitioner objected to Exhibit 18-J and noved to strike it as

irrelevant and invasive of his privacy. At trial the Court
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denied petitioner’s notion to strike Exhibit 18-J. Accordingly,
the facts, docunents, and evidence in respondent’s proposed
stipulation of facts as well as Exhibits 1-J through 26-J were
deened established, admtted, and nade a part of the record. 1In
addition, the Court admtted petitioner’s Exhibit 30-P.

Petitioner resided in Texas when he filed his petition. He
i's an engi neer who experienced sone interruptions in his
enpl oynent with different corporations at various tinmes. He did
not file tinmely Federal income tax returns for 1999 through 2007.
He filed his returns for each of those years with I RS Appeal s,
New Ol eans O fice, on July 31, 2008.

Respondent generated substitutes for returns pursuant to
section 6020(b) for 2002, 2003, and 2004 and issued separate
notices of deficiency for each year determ ning that petitioner

was |iable for the follow ng incone tax deficiency and additions

to tax:
Additions to Tax
Sec. Sec.
Year Defi ci ency 6651(a) (1) 6651(a) (2) Sec. 6654
2002 $2, 616 $588. 60 $536. 28 ---
2003 5, 469 1,178. 27 756. 75 $133. 95
2004 5, 204 130. 72 49. 38 ---

Petitioner received the notices of deficiency but did not
petition this Court for redeterm nations. Therefore the taxes
due were assessed. The IRS then proceeded to collect by levy the

bal ances due for 2002 t hrough 2004. On February 14, 2008, the
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| RS sent petitioner a Final Notice-Notice of Intent to Levy and
Notice of Your Right to a Hearing. Petitioner tinely requested a
col l ection due process hearing, and petitioner was granted a

col l ection due process tel ephone hearing on Decenber 15, 2008.
Petitioner had requested in the late-filed returns, including

t hose for 2002, 2003, and 2004, that overpaynents resulting from
excess wage W t hhol ding and estimated tax paynents from each
precedi ng year be credited to each succeeding year. The
pertinent information relating to petitioner’s clained

overpaynents is as foll ows:

Tax Date Return Cl ai ned Over paynent
Year Fil ed From Prior Year
1999 7/ 31/ 2008 $294

2001 7/ 31/ 2008 247

2002 7/ 31/ 2008 2,918

2003 7/ 31/ 2008 2,583

2004 7/ 31/ 2008 35

On January 15, 2009, the IRS sent petitioner a notice of
determ nation regarding the proposed |evy action. It stated that
t he proposed | evy action would not be taken and that collection
action would be tenporarily suspended pendi ng an i nprovenent in
petitioner’s financial situation. The attachnent to the notice
of determ nation, prepared by Settlenent O ficer R chard J.

Wenpe, shows that there is no current balance of tax due for 2002
and 2004. It also contains the foll ow ng anal ysis of

petitioner’s claimed overpaynent credit:
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2. |Issues raised by the taxpavyer:

Chall enges to the existence or anount of the liability:
Prior to the CDP hearing the taxpayer filed anended tax
returns with the Service Center. Those returns led to
adjustnents to the SFR assessnments that were previously
made. Taxpayer now contests the Service's failure to
post credits (See “Qther issues” bel ow).

Q her 1ssues:

Taxpayer contends that overpaynents from other periods
(years 1999 and 2001) are sufficient to pay the

out st andi ng bal ance.

My anal ysi s:

Taxpayer argues for the offset of overpaynents from
years 1999 & 2001 to the remaining unpaid liability.
The law (1 RC Sec. 6511) provides for a period of three
(3) years fromthe due date of a tax return during

whi ch a taxpayer can file a return claimng return of
an overpaynent of tax. Beyond that tinmefrane the
overpaynent is no |onger refundable or available for
offset to other liabilities.

Taxpayer filed tax returns for years 1999 & 2001 in
July, 2008. Those returns showed overpaynents in the
amount of $294 & $2,671, respectively. Ofset of those
overpaynents was correctly disallowed. Those returns
were not filed by the taxpayer until well after the
statutory tine for claimng refund of the overpaynents
in those years.

Di scussi on

At trial petitioner conceded that Settlenent O ficer Wnpe
did not abuse his discretion in determ ning that the proposed
| evy action should not be taken and that the collection action
shoul d be tenporarily suspended pending an inprovenent in
petitioner’s financial condition. Petitioner stated:

But ny contention is that on that point, the decision

whet her to proceed on levy, there is no disagreenent

between the IRS and nyself on that point. M. Wnpe
and | were in agreenent with his conclusions. He felt
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that | had provided the information that he required.
| nmet his statutory requirenents to do that.

We agree and sustain respondent’s determ nation that the
| evy upon petitioner’s assets should not be made.

Petitioner clains he is entitled to an overpaynent credit of
$2,918 from 2002 to be applied against his 2003 i ncone tax
liability. Respondent contends that the credit is not allowable
because, as Settlenent O ficer Wenpe determined, it is tinme
barred. Neither party has addressed this Court’s jurisdiction in
this proceeding to decide the credit issue.

During the collection hearing a taxpayer has the right to
chal | enge the existence and amount of the underlying tax
l[itability only if he or she did not receive a notice of
deficiency or did not otherw se have an opportunity to dispute
the tax liability. Sec. 6330(c)(2)(B). However, if the taxpayer
received a notice of deficiency or otherwi se had an opportunity
to dispute the tax liability, the Appeals officer has discretion
to consider a claimas to the existence or anmount of the
underlying tax liability. Sec. 301.6330-1(e)(3), QA-El1,

Proced. & Adnmin. Regs.? However, if the taxpayer received a

2Sec. 301.6330-1(e)(3), RA-E11, Proced. & Adnm n. Regs.,
provides the following illustrative question and answer:

Q E11. If an Appeals officer considers the nerits of a
taxpayer’s liability in a CDP [collection due process]
heari ng when the taxpayer had previously received a
statutory notice of deficiency or otherw se had an
(continued. . .)
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noti ce of deficiency or otherwi se had an opportunity to dispute
the underlying tax liability, the Court does not have
jurisdiction to decide the amount of the underlying tax liability
even if the Appeals officer exercised his/her discretion to do

so. See Behling v. Conm ssioner, 118 T.C. 572 (2002).

Petitioner received a notice of deficiency, and his claim of
entitlenent to credit for overpaynent of prior years’ taxes could
have been raised in a deficiency proceeding. His entitlenent to
the credits is determnative of the amount of the underlying
l[itability. The Court does not have jurisdiction in this

col l ection proceeding to decide the amount of the underlying tax

2(...continued)

opportunity to dispute the liability prior to the

i ssuance of a notice of intention to levy, wll the
Appeal s officer’s determ nation regarding those
liability issues be considered part of the Notice of
Det er m nati on?

A-E11. No. An Appeals officer may consider the

exi stence and anmount of the underlying tax liability as
a part of the CDP hearing only if the taxpayer did not
receive a statutory notice of deficiency for the tax
l[tability in question or otherw se have a prior
opportunity to dispute the tax liability. * * * In the
Appeal s officer’s sole discretion, however, the Appeals
of ficer may consider the existence or anmount of the
underlying tax liability, * * * at the sanme tine as the
CDP hearing. Any determ nation, however, made by the
Appeal s officer with respect to such a precluded issue
shall not be treated as part of the Notice of

Determ nation issued by the Appeals officer and wll

not be subject to any judicial review. * * * Even if a
deci si on concerning such precluded issues is referred
toin the Notice of Determnation, it is not reviewabl e
by the Tax Court because the precluded issue is not
properly part of the CDP heari ng.
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liability even though Settlenment Oficer Wnpe exercised his
di scretion to do so.?

At trial petitioner stated: “There really is no other issue
of difference between the RS Ofice of Appeals position and ny
position, other than the disallowance of these credits. There
was no disagreenent with regard to |l evy or other issues that
m ght have been | ooked at by Appeals.” Consequently, because
there are no tax liabilities remaining for 2002 and 2004, those

years wll be dism ssed as noot, see G eene-Thapedi V.

Commi ssioner, 126 T.C. 1 (2006), and decision will be entered

sust ai ni ng respondent’s determ nation that the | evy upon
petitioner’s property to collect his unpaid tax liability for
2003 shoul d not proceed because of his current financial

si tuati on.

3Al t hough we do not have jurisdiction over petitioner’s
clainmed credits, we observe that the anount of an overpaynent for
a tax year that is recoverable and may be credited to a |ater
year is limted to the anount paid within 3 years before the
filing of the claim Sec. 6511(b)(2)(A). Petitioner’s wthheld
and estimted taxes were deened paid on the date his incone tax
returns were due without regard to any extensions. He clained
the overpaynents on returns filed nore than 3 years after the
date the returns were due. Thus, since the w thheld and
estimated taxes were deened paid nore than 3 years before he
filed the returns, he is not entitled to a credit for any
over paynent of those taxes.



To reflect the foregoing,

An appropriate order of

di sm ssal and decision will be

ent er ed.



